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respect to the payment of taxes was made by the draughtsman of 
the renewal lease without the authority of the councils of the 
city of Norfolk, as plainly shown by the resolution of such 
councils, which is recited On the face of the new lease. That 
resolution expressly provides that the renewal lease shall be 
according to the terms of the original lease; and it was clearly 
intended when the renewal lease was executed that the terms 
and conditions thereof should be the same as those contained in 
the original lease. It is further clear from the recitation in the 
renewal lease of the resolution of the councils that the appellee 
took with knowledge of such intention, and is therefore bound 
to pay the taxes assessed upon the property according to the 
terms of the covenant contained in the original lease t and not 
according to the restricted terms, "state and national taxes," 
employed in the renewal lease. 

The other contentions made herein are the same as those put 
forward in City of Norfolk v. J. W. Perry Co., etc., and are 
controlled by the decision in that case. 

For the reasons there given, in addition to what is here said, 
we are of opinion that no right of the appellee under his lease 
contract has been violated by the tax imposed by the city of 
Norfolk, and therefore the decree appealed from enjoining the 
collection of such tax is erroneous, and must be reversed. And 
this court proceeding to enter such decree as the circuit court 
should have rendered, it is ordered that the temporary injunction 
granted herein be dissolved, and the complainant's bill be 
dismissed. 

Reversed. 

Note. 

See note to preceding case. 



German Nat. Ins. Co. ct al. v. Virginia State Ins. Co. 

June 11, 1908. 
[61 S. E. 870.] 

1. Attorney and Client— Fees — Allowance from Funds in Court. — 

A suit to subject bonds held by the State Treasurer, under the express 
terms of Code 1904, §§ 1271-1274, as security for the payment of 
policies issued by an insurance company, to the payment of com- 
plainant's claim and the claims of such other policy holders as might 
join in the suit, the company being insolvent, being in effect an 
ordinary creditors' bill, it was improper to allow complainant's coun- 
sel a $500 fee to be paid out of the bonds. 

2. Insurance — State Security Deposit. — Under Code, 1904, § 1271, 
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ree airing insurance companies to deposit bonds with the State Treas- 
urer as security for the payment of policies issued to residents, the 
Treasurer holds the bonds first for such policy holders and then for 
the company, and neither he nor the courts can divert the fund for 
other purposes. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 23, Insurance, 
§ 23.] 

3. Attorney and Client — Fees — Allowance from Funds in Court. — 
In a suit to subject bonds held by the State Treasurer, under the ex- 
press terms of Code 1904, §§ 1271-1274, as security for the payment 
of policies issued by an insurance company, to the payment of a 
policy hplder's claim, the company being insolvent, it was improper 
twnllow the State Treasurer's private counsel a $375 fee to be paid 
out of the bonds; the Treasurer not being entitled to counsel to see 
that he incurred no danger of fine and imprisonment under section 
1277, providing for his punishment on his disposing of the bonds 
unlawfully, and there being no statute authorizing him to employ 
counsel. 

4. Reference — Grounds — Information of Court. — In a suit to sub- 
ject bonds held by the State Treasurer under the express terms of 
Code 1904, §§ 1271-1274, as security for the payment of policy hold- 
ers' claims, to the payment of complainant's claim and the claims 
of such other policy holders as might join in the suit, the company 
being insolvent, -the company cannot complain because the trial court 
rejected a plea of tender and placed upon it the costs of a reference 
after the company had paid the amount of complainant's claim into 
court, since as expressly provided by the statute the suit was brought 
for the benefit of all residents who held liens upon the fund, and since 
a reference was proper to inform the court as to the liens upon the 
fund, so that it could properly dispose of the fund; the plea of tender 
being coupled with a motion to dismiss the suit. 

Appeal from Circuit Court of City of Richmond. 
Bill by the Virginia State Insurance Company, for itself and 
others, against the German National Insurance Company and 
others. From a decree for complainant, defendants appeal. Re- 
versed and remanded. 

Geo. Bryan, for appellants. 

Christian & Christian, Scott & Buchanan, and Hunsdon Carx, 
for appellees. 

Harrison, J. The German National Insurance Company, a 
foreign corporation, desiring to conduct its fire insurance busi- 
ness in this state, established, in April, 1906, an agency at Rich- 
mond, Va. As required by law, it had deposited with the State 
Treasurer United States 3 per cent, bonds, of the face value of 
$10,000, as a security for the payment of policies issued by it to 
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residents of this state. Va. Code 1904, c. 53, §§ 1271-1274. Be- 
fore, however, it had issued a single policy to a resident of this 
state, the company was adjudged insolvent by the circuit court of 
Cook county, 111., in a suit in equity instituted in that court, and 
by an order entered therein the State Bank of Chicago was, in 
November, 1906, duly appointed receiver for the purpose of 
winding up its business. 

Section 1274, c. 53, Va. Code 1904, is as follows : "Upon the 
bonds deposited as aforesaid with the Treasurer by a foreign in- 
surance company, the holders of all policies of said company 
made with residents of this state shall have a lien for the amounts 
due them, respectively, under or in consequence of such policies, 
for losses, equitable values, return premiums, or otherwise, and 
shall be entitled to be paid ratably out of the proceeds of said 
bonds, if such proceeds be not sufficient to pay all of said policy 
holders; and whenever any such company, depositing bonds as 
aforesaid, shall have become insolvent or bankrupt, or shall have 
made an assignment for the benefit of its creditors, any holder 
of such policy shall have the right to file a bill in the circuit court 
of the city of Richmond to enforce the said lien for the benefit 
of all the holders of such policies. The treasurer shall be a 
party to the suit and the fund be distributed by the court." 

Under this section, the Virginia State Insurance Company, in 
January, 1907, filed a bill in this case, in the circuit court of the 
city of Richmond, on behalf of itself and all other holders of 
policies in the German National Insurance Company who are 
residents of the state of Virginia, and who should come in and 
make themselves parties to the suit and contribute to the costs 
thereof. 

The bill alleges that the complainant is the holder of a policy 
of reinsurance issued by the German National Insurance Company, 
being a contract of reinsurance of a policy issued by the com- 
plainant on a stock of goods in YVatertown, N. Y., upon which 
a loss by fire had occurred and had been paid by complainant, 
amounting to S717.40. The insolvency of the German National 
Insurance Company is alleged, and the appointment of a receiver 
by a court of competent jurisdiction in the state of Illinois to 
take charge of its assets. The deposit by the debtor company of 
$10,000 of United States bonds with the Treasurer of Virginia 
is also alleged. The bill makes the German National Insurance 
Company and A. W. Harman, Jr., Treasurer of the state of 
Virginia, parties defendant, and prays that a receiver be ap- 
pointed to take charge of and administer the Virginia assets of 
the defendant company under the orders of the court ; that an 
account may be taken of the amount due to the complainant and 
other policy holders ; that the bonds deposited with the Treasurer, 
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or so much thereof as is necessary, may be sold to pay the sev- 
eral amounts found to be due; and that a reasonable and proper 
fee be allowed the counsel of complainant out of the fund derived 
from the sale of such bonds for instituting and prosecuting this 
suit. 

After due notice to the defendant company, an order was 
entered appointing Thomas C. Gordon as receiver of the Virginia 
assets of the defendant. This order, however, withheld from 
the receiver any power or control over the $10,000 of bonds on 
deposit with the Treasurer of the state. 

In January, 1907, the defendant company filed its demurrer 
and answer to the bill of complaint, admitting that a receiver 
had been appointed in Illinois to take charge of all of its assets 
wherever situated, including the bonds in the hands of the Treas- 
urer of Virginia. Respondent, after stating that It had issued 
no policies in the state of Virginia, submitted its interests in the 
cause to the protection of the court. At the same time the State 
Bank of Chicago filed a petition in the cause, setting forth its 
appointment as receiver of the defendant insurance company by 
the circuit court of Cook county, 111., and its acceptance of the 
trust, and praying to be admitted as a party defendant in the 
cause, which was accordingly done. 

In March, 1907, the defendant insurance company and its 
Illinois receiver asked leave to file a plea of tender, which was 
objected to and rejected. Thereupon, by the same decree, the 
court permitted the defendant insurance company to pay into 
court the sum of $810, alleged to be a sum sufficient to satisfy 
the demand of the plaintiff. By this same decree of March 9, 
1907, which rejected the plea of tender and permitted the pay- 
ment of the complainant's demand into court, the cause was re- 
ferred to one of the commissioners of the court, directing him 
to inquire and report the assets and liabilities of the defendant 
company in the state of Virginia, to settle the accounts of the 
receiver of the court, and to report what would be a reasonable 
fee to be allowed to the counsel of the complainant and receiver, 
and also what would be a reasonable fee for the attorneys of the 
defendant, A. W. Harman, Jr. 

In response to this order of reference, a report was filed in 
July, 1907, finding that the only asset of the defendant company 
in the state of Virginia was its bonds, amounting to $10,000, in 
the hands of the State Treasurer, and its only liability the de- 
mand asserted by the Virginia State Insurance Company in its 
bill of complaint. The report then proceeds to ascertain that a 
fee of $500 should be paid, out of the assets of the defendant 
company, to Messrs. Christian & Christian, as attorneys for the 
complainant and the home receiver, and that a fee of $375 should 
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be paid out of such assets to Messrs. Scott & Buchanan, as 
counsel for A. W. Harman, Jr., Treasurer. The commissioner 
further finds that no assets had come into the hands of Thomas 
C. Gordan, receiver, and that the only disbursement that he had 
made was $22.40 paid as premium on his bond as receiver. 

The allowance of the counsel fees mentioned by the commis- 
sioner was excepted to by the Illinois receiver of the defendant 
company. By decree of October, 1907, these exceptions were 
overruled and the report confirmed ; the State Treasurer directed 
to sell $1,500 of the bonds in his hands, and to deposit the pro- 
ceeds in bank to the credit of the court; and the clerk of the 
court, as commissioner appointed for the purpose, was directed 
to pay out of the aggregate fund to the credit of the court, which 
included the $810 already deposited by the defendant company, 
the debt due the complainant, amounting to $837.37, the counsel 
fees reported by the commissioner, amounting to $875, and other 
costs aggregating $215.98, making an aggregate of $1,090.98, in 
counsel fees and other cost's, which the defendant company was 
required to pay as the price of being permitted to discharge a 
lien of about $800, the validity of which was never denied. 

From this decree the cause was brought to this court for re- 
view. 

Touching the allowance of counsel fees, this court has recently 
declared that the power of awarding fees to counsel was capable 
of great abuse, and was one which should be exercised with the 
most jealous caution and regard for the rights of litigants, lest 
thereby the administration of justice be brought into reproach. 
Stoneburner & Richards v. Motley, 95 Va. 784, 30 S. E. 364. 

This language is significant and very pertinent to the present 
inquiry. The fee of $500 allowed the firm of Christian & Chris- 
tian, attorneys, is stated to be for services rendered their client, 
the complainant in the cause, and for representing the Virginia 
receiver. The record fails, however, to disclose any services 
rendered the receiver. There were no liabilities, except the debt 
due the complainant. Not a dollar of assets came to this receiver's 
hands, and there was no settlement of his accounts, for the rea- 
son that there was nothing to settle. The claim, therefore, of a 
fee of $500 by Christian & Christian, and its allowance, could, 
only have been for their services in bringing and prosecuting 
this suit for their client, the Virginia State Insurance Company. 

The counsel for the complainant endeavors to differentiate 
this case from an ordinary creditors' suit, but we fail to. appreci- 
ate the force of this argument. It is true the bill was filed in 
pursuance of statutory authority ; but it is in substance nothing 
more than an ordinary creditors' bill on behalf of the complain- 
ant, to compel the satisfaction of a statutory lien upon certain 
—3 
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bonds in the hands of the State Treasurer, which belonged to 
the defendant company. So far as the compensation of com- 
plainant's counsel is concerned, there is no difference between 
this and any other creditors' suit. 

We are of opinion that the allowance of the fee of $500 to the 
counsel for complainant, to be paid out of the bonds of the de- 
fendant company in the hands of the State Treasurer, as com- 
pensation for their services in prosecuting this suit, is, under the 
circumstances disclosed by this record, without precedent in this 
state, and not warranted by the law of any jurisdiction to which 
our attention has been called. The reverse of such a practice 
is the established law in Virginia, as shown by repeated decisions 
of this court. 

In the case of Bank of Charlottesville v. Manoni, 76 Va. 802- 
808, which was a creditors' bill to enforce certain judgment liens 
on the real estate of the defendant, judge Burks, delivering the 
opinion, said : "The taxed costs were properly ordered to be 
paid out of the fund, but we can see no good reason why the 
debtor should be required to pay more than the legal fee to plain- 
tiff's counsel. If it be proper that the counsel representing the 
creditors have an allowance beyond the legal fee for their serv- 
ices, the creditors should pay it, and if paid out of the fund, it 
should be credited ratably on the judgments, so as not to tax the 
debtor with it." 

In the case of Stovall v. Hardy, 1 Va. Dec. 342, 349, Judge 
Barton, of the Special Court of Appeals, says : "It is a general 
practice to require, when one creditor, suing for himself and 
others who may come in and contribute to the expenses of the 
suit, institutes proceedings for their common benefit, that those 
who derive a benefit shall bear their proportion of the expense 
and not throw the whole burden upon one. This is equitable 
and just. But it only applies to those creditors who derive a 
benefit from the services of counsel in a cause in which they are 
not specially represented by counsel. If a creditor has his own 
counsel in a cause, he cannot be required to contribute to the 
compensation of another. And this contribution must come from 
the creditors The debtor cannot be. charged with it." 

In the case of Roller v. Paul, 106 Va. 214. 55 S. E. 558, where 
the counsel for creditors sought to have a fee allowed him out 
of a balance of the- debtor's estate, after the creditors had been 
satisfied, it is held that "where a fund has not been created, in- 
creased, or preserved by the aid of counsel, but has at all times 
been under the control and protection of the court, it is- not 
proper to decree fees to counsel for creditors, who have con- 
duced a protracted litigation over a part of the fund, to be paid 
out of a residuum of the fund to which the creditors are not and 
never were entitled." 



1908.] GERMAN NAT. INS. CO. ET AL. V. VA. STATE INS. CO. 523 

The most recent expression of this court is to be found in the 
case of McCormick v. Elsea (Ya.) 59 .S. E. 411, where it is said: 
"Except in rare instances, the power of a court to require one 
party to contribute to the fees of the counsel of another party 
must be confined to cases where the plaintiff, suing in behalf of 
himself and others of the same class, discovers or creates a fund 
which inures to the common benefit of all ; but the discretion 
vested in the court should never be exercised in a case where the 
interests of a party whose fund is sought to be charged are an- 
tagonistic to the party for whose benefit the suit is prosecuted." 

In an able article by the late Col. John H. Guy. a distinguished 
member of the Richmond bar, delivered before the Virginia State 
Bar Association, entitled "Allowance by Courts of Fees to Coun- 
sel," he says : "Where counsel has in no sense represented any 
party but his own client, where he has borne no anxiety and in- 
curred no responsibility on account of their interests, where his 
work, though it has incidentally secured to them their rights, was 
not done for them, nor at their request, they cannot be said to 
have come under legal or equitable liability to him." Virginia 
Law Journal, vol. 13, p. 533. 

We are further of opinion that it was error to tax the defend- 
ant insurance company with the payment of a fee of S375 to 
Messrs. Scott & Buchanan, as counsel for the appellee, A. W. 
Harman, Jr. 

There is much force in the contention that, under Va. Code 
1904, §§ 3203-3204. it was the duty of the State Treasurer, if he 
needed counsel in this matter, to have sought and been guided 
by the advice of the Attorney General of the state. See Ins. Co. 
v. Cogbill, 30 Grat. 72, 78. In the view, however, that we take 
of this case, it is unnecessary to consider this question, for the 
reason that it is apparent, from the answer filed by the Treasurer 
and from the whole record, that so far as the bonds in his custody 
were concerned, and their proper disposition, he was in no need 
of counsel or legal advice. 

The bonds of a foreign insurance company, which are de- 
posited with the State Treasurer under section 1271 of the Code, 
are in his hands clothed with a trust under the authority of a 
public law. He holds the bonds of such company, doing busi- 
ness in this state, first, for the people of Virginia designated by 
law, and then for the insurance company making the deposit, 
and neither he nor the courts have power to divert the fund from 
the destination prescribed by the law of its creation. Buck v. 
Guarantors' Co., 97 Va. 719, 34 S. E. 950. 

After the institution of this suit, alleging the insolvency of 
the defendant company, with the Treasurer before the court, and 
asking that its liabilities to the citizens of Virginia be ascertained, 
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the responsibility of the Treasurer, with respect to the proper 
disposition of the bonds, ceased, for the reason that the statute 
expressly provides that, when such a suit is brought and the 
treasurer made a party, the fund shall be "distributed by the 
court." The entire fund was represented by counsel. There 
were only two pecuniary interests in the fund — the creditors on 
the one hand, and the defendant on the other. Each of these 
interests was represented by counsel. The Treasurer had no 
responsibility with respect to the proof of claims, nor would it 
have been proper for him to take any part for or against the 
defendant company, or any creditor who might assert a claim. 
He was the disinterested custodian of the securities in his 
hands, which were then under the control of the court, charged 
only with the responsibility of preserving the fund intact until 
ordered by the court to disburse it. That order, when obeyed 
by him, would have been a full discharge of all duty imposed 
upon him by the law, and his complete release from all responsi- 
bility in the premises. 

It is suggested that the custodian of these bonds needed coun- 
sel to see that he incurred no danger of the fine and imprison- 
ment imposed upon him by section 1277 of the Code of 1904, 
which provides that, if the Treasurer shall dispose of the bonds 
otherwise than in the manner provided by law, he shall be deemed 
guilty of a felony, and upon conviction thereof shall be punished 
by a fine double the amount of the bonds so disposed of, and by 
confinement in the penitentiary for a period not less than 5 nor 
more than 15 years. Any liability under this section would arise 
from an intentional misappropriation by the Treasurer of the 
fund in his custody, and, if the Treasurer had conceived such a 
purpose, it is difficult to understand how the employment of 
counsel in this case could have prevented its accomplishment. 
There is, however, nothing in this record to suggest such a liabil- 
ity on the part of this long-trusted and faithful official, or his 
need of counsel to protecf him against any such malfeasance in 
office. If there had been, it is manifest that he could not tax 
the fund in his hands belonging to the defendant company for 
the purpose of securing himself protection against his own wrong- 
doing. There is no statutory provision authorizing the State 
Treasurer to employ counsel, and we find nothing in this record 
to justify the appropriation of the property of the defendant in- 
surance company to the payment of fees claimed by his private 
counsel. 

It is objected that the circuit court erred in rejecting the plea 
of tender, and in placing upon the defendant company the costs 
of the order of reference which accrued after the defendant had 
paid into court the amount of the claim asserted by the complain- 



1908.] GERMAN NAT. INS. CO. ET AL. V. VA. STATE INS. CO. 525 

ant, and in allowing interest upon such claim after the amount 
thereof had been deposited with the court. 

Under the circumstances here disclosed, this objection cannot 
be sustained. The plea of tender, as shown on its face, was 
coupled with a motion to dismiss the suit; the latter being the 
real object aimed at. The court permitted the amount tendered 
to be deposited to the credit of the cause, but properly overruled 
the motion to dismiss the suit. With the plea of tender, the de- 
fendant withdrew its answer theretofore filed, and the plea does 
not aver the claim asserted by the complainant to be the only 
outstanding lien upon the fund. As provided by statute, the 
suit had been brought for the benefit of all the citizens of Vir- 
ginia who held liens upon the fund, under the policies of the 
company, for losses, equitable values, return premiums, or other- 
wise. There had already intervened in the case a petition assert- 
ing the claim of a creditor other than the complainant, which 
was subsequently abandoned. In the situation of the case, at 
the time the motion to dismiss was made, the order of reference 
was proper. It was necessary, in order to properly dispose of 
the fund under its control, that the court should be informed 
as to the liens upon it; and the usual and proper mode of se- 
curing this information was from the report of a commissioner, 
made after due notice. The only exception to the report, when 
made, was to the allowance of counsel fees out of the fund. 
There was no exception to the amount of the debt audited in 
favor of the complainant, nor was there any exception to the 
amount of the cost of executing the order of inquiry, which was 
practically the only cost after the deposit was made. The final 
decree appealed from states that. the defendant company desires 
to take an appeal from only so much of such decree as allows 
the counsel fees mentioned, and the decree is only suspended and 
bond required as to those items. 

For the error of the circuit court in taxing the fund in the 
custody of the State Treasurer with a fee of $500 in favor of 
Messrs. Christian & Christian, attorneys for the complainant, 
and in taxing that fund with a fee of $375 in favor of Messrs. 
Scott & Buchanan, as private attorneys for the State Treasurer, 
its decree of October 21, 1907, must be set aside, and the cause 
remanded for further proceedings not in conflict with the views 
expressed in this opinion. 

Keith, P., and Buchanan, J., absent. 



